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L'Embarras du Choix: A Year of Developments
in the Laws Affecting Remittance Transfers,
Credit Cards, and Certain Prepaid Cards
By Sarah Jane Hughes*
I. INTRODUCTION
Following Richard Cordray's appointment as the first Director of the Bureau of
Consumer Financial Protection ("CFPB"),' the CFPB began to exercise the au-
thority given to it by Title X of the Dodd-Frank Wall Street Reform and Con-
sumer Protection Act of 2010 ("Dodd-Frank Act"). 2 Its recent final and proposed
rules and additional notices of proposed rulemaking affecting e-payments and
credit services are among the most significant e-payments developments since
June 2011. However, they were not the only significant e-payments developments
in the past year. Accordingly, this survey also covers selected developments from
two other federal agencies, the Department of Treasury's Financial Crimes En-
forcement Network ("FinCEN") and the Board of Governors of the Federal Reserve
System ("the Board"), state-law developments related to remittance payments, and
decisions from courts in the United States and the European Union since last
year's survey.3
Part II of this survey covers the CFPB's February 2012 final "remittance
transfer" amendments to Regulation E,4 which implement the Electronic Fund
* Sarah Jane Hughes is the University Scholar and Fellow in Commercial Law at Indiana Uni-
versity's Maurer School of Law in Bloomington, Indiana, and a survey contributor since 2006. She
is a graduate of Mount Holyoke College and the University of Washington School of Law. Professor
Hughes thanks Amber Benson, Maurer School Class of 2012, and Eli Roberts, Maurer School Class of
2013, for research assistance; despite such talented help, she takes responsibility for all errors.
1. Christie L. Grymes, Cordray Gets Recess Appointment to Head CFPB, CONSUMER Fm. L. BLUG (Jan. 5,
2012), http://www.consumerfinancelawblog.com/2012/01/articles/consumer-financial-protection/cordray-
gets-recess-appointment-to-head-cbt
2. Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 111-203, tit. X, 124
Stat. 1376, 1955-2113 (2010); see 12 U.S.C. § 5581 (Supp. IV 2010); 15 U.S.C. § 1604(a) (2006 &
Supp. IV 2010); Designated Transfer Date, 75 Fed. Reg. 57252, 57252 (Sept. 20, 2010) (designating
transfer of certain authorities to the new Bureau of Consumer Financial Protection on July 21, 2011).
3. For discussion of electronic payments and financial services developments from June 1, 2010,
to June 1, 2011, see Sarah Jane Hughes, Developments in the Laws Governing Electronic Payments,
67 Bus. IAw. 259 (2011) [hereinafter 2011 Electronic Payments Developments].
4. Electronic Fund Transfers, 77 Fed. Reg. 6194 (Feb. 7, 2012) (to be codified at 12 C.F.R. pt.
1005) [hereinafter Final Regulation E Remittance Transfer Amendments]. The Final Regulation E Re-
mittance Transfer Amendments will take effect on February 7, 2013. Id. at 6194.
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Transfer Act ("EFTA"), and several subsequent actions to close a regulatory gap
those amendments created for consumers and certain remittance providers taken
or to be taken by the Board to amend Regulation J,6 the American Law Institute
("ALI") and Uniform Law Commission,7 and New York State. 8
Part III focuses on credit card fee regulations in the United States and the
European Union, particularly a 2011 preliminary injunction granted to First Pre-
mier Bank against implementation of the Federal Reserve Board 2010 Credit
CARD Act first-year fee regulations,9 and the May 24, 2012 decision by the Gen-
eral Court in MasterCard, Inc. v. European Commission.'0
Part IV focuses on three of many developments in the laws affecting "gift
cards" and other "stored-value" or "prepaid" products. These include FinCEN's
July 2011 amendments to Bank Secrecy Act ("BSA") regulations to reach "pre-
paid" cards," the January 5, 2012 decision by the United States Court of Appeals
for the Third Circuit in New Jersey Retail Merchants Ass'n v. Sidamon-Eristoff,12 and
the CFPB's May 2012 notice of proposed rulemaking on reloadable prepaid
cards. "
II. THE CFPB ADOPTS REMITTANCE TRANSFER REGULATIONS
AND EXPOSES A REGULATORY GAP AFFECTING CERTAIN
FUND TRANSFERS
The federal EFTA" and its implementing regulation (Electronic Fund Trans-
fers, commonly known as Regulation E) apply to electronic fund transfers if the
5. Pub. L. No. 95-630, 92 Stat. 3728 (1978) (codified at 15 U.S.C. §§ 1693-1693r (2006 &
Supp. IV 2010)).
6. Collection of Checks and Other Items by Federal Reserve Banks and Funds Transfers Through
Fedwire: Elimination of "As-of Adjustments" and Other Clarifications, 77 Fed. Reg. 21854, 21856
(Apr. 12, 2012) (to be codified at 12 C.F.R. pt. 210) [hereinafter Reg. J Final Amendments].
7. For a summary of this issue and the action proposed to the membership of the American Law
Institute and Uniform Law Commissioners, see Memorandum from Lance Liebman & John Sebert to
Members of the Am. Law Inst. & Unif. Law Comm'n Exec. Comm., Proposed Amendment to UCC Sec-
tion 4A-108 (May 4, 2012) [hereinafter Liebman-Sebert May 2012 Memorandum], available at www.ali.
org/doc/UCC 4a-108.pdf. The members of the ALI approved a new version of U.C.C. § 4A-108 at the
ALl's Annual Meeting. See 89th Annual Meeting Updates: UCC Article 4A, Am. L. INsr. (May 23, 2012,
10:59 AM), http://2012am.ali.org/updates.cfm [hereinafter ALL UCC Article 4A Update].
8. S. 07493A, 2011 Gen. Assemb., Reg. Sess. (N.Y. 2012) [hereinafter NY UCC Article 4A Pro-
posed Amendment], available at http://assembly.state.ny.us/leg/?defaultfld=&bn=S07493&term=
201 1&Summary= Y&Actions=Y&Text=Y&Votes=Y.
9. First Premier Bank v. CFPB, 819 F. Supp. 2d 906, 923 (D.S.D. 2011) (enjoining implemen-
tation of the Board's expanded 2011 version of 12 C.F.R. § 1026.52(a) on the ground that the Board's
interpretation of the Credit CARD Act was not entitled to deference).
10. Case T-111/08, 5 C.M.L.R. 5 (2012).
11. Bank Secrecy Act Regulations-Definitions and Other Regulations Relating to Prepaid Access,
76 Fed. Reg. 45403 (July 29, 2011) (to be codified at 31 C.F.R. §§ 1010, 1022) [hereinafter FinCEN's
Prepaid Access Regulation Amendments]. The rule's effective date was set for September 27, 2011, with
a compliance date of January 29, 2012. Id. at 45403.
12. 669 F.3d 374 (3d Cir. 2012).
13. Electronic Fund Transfers, 77 Fed. Reg. 30923 (May 24, 2012) (to be codified at 12 C.F.R. pt.
1005) [hereinafter Regulation E Reloadable Prepaid Cards ANPR].
14. Pub. L. No. 95-630, 92 Stat. 3728 (1978) (codified at 15 U.S.C. §§ 1693-1693r (2006 &
Supp. IV 2010)).
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medium of communication is electronic, the person initiating the instruction is a
consumer, and the instruction is to debit or credit an account the consumer
holds with the financial institution receiving the instruction.' 5 Section 1073 of
the Dodd-Frank Act mandated amendments to Regulation E to provide con-
sumer protection rules for remittance transfers sent by consumers in the United
States to beneficiaries in other countries.16 The consumer protection rules added
time-limited transfer-cancellation rights, requirements for the investigation by
providers of alleged errors, and remedies for errors.17
Dodd-Frank Act section 1073's additions of "remittance transfer" provisions to
the EFTA and the CFPB's Final Regulation E Remittance Transfer Amendments
will create, as of their effective date in 2013, a regulatory gap among the EFTA,
Article 4A of the Uniform Commercial Code, Regulation J. and Article 4A's in-
corporation in system rules and contracts such as those governing CHIPS.' 8
This gap, as well as steps to close the gap already underway, are described below.
A. THE CFPB'S REGULATION E AMENDMENTS WILL GovERN
CROSS-BORDER REMITTANCE TRANSFERS IN 2013
Both the Board and the CFPB participated in the Regulation E amendments to
implement the Dodd-Frank Act's section 1073. The Board issued the pertinent
Notice of Proposed Rulemaking in 2011,19 and the CFPB, which assumed en-
forcement and rulemaking authority for the EFTA on July 21, 2011,20 issued
the Final Regulation E Remittance Transfer Amendments.'
The CFPB's Final Regulation E Remittance Transfer Amendments will apply
Regulation E's subpart A to any person, not only financial institutions, and sub-
part B only to remittance transfer providers.22 Regulation E will govern all cross-
border "remittance transfers," which are defined as the "electronic transfer of
funds," if the remittance transfer is made in the normal course of the provider's
business.23 A transfer is characterized as a "remittance transfer" even when the
consumer sender does not own an account with the remittance transfer pro-
vider. 24 For purposes of defining "remittance transfer," it is irrelevant whether
15. 12 C.F.R. § 1005.3(a) (2012).
16. 15 U.S.C. § 1693o-1 (Supp. IV 2010).
17. Id.
18. See Reg. J Final Amendments, supra note 6, at 21856.
19. Electronic Fund Transfers, 76 Fed. Reg. 29902 (proposed May 23, 2011) (to be codified at
12 C.F.R. pt. 205) [hereinafter Proposed Board Regulation E Remittance Transfer Amendments].
20. Designated Transfer Date, 75 Fed. Reg. 57252, 57252 (Sept. 20, 2010); Dodd-Frank Act
§§ 1025(b), 1061, 1100A, 12 U.S.C. §§ 5515(b), 5581, 1604(b) (Supp. IV 2010).
21. Final Regulation E Remittance Transfer Amendments, supra note 4. Together with the Final
Regulation E Remittance Transfer Amendments, the CFPB issued a separate proposed rule to obtain
additional comments on the Final Amendments' coverage and preauthorized remittance transfers.
Electronic Fund Transfers, 77 Fed. Reg. 6310 (proposed Feb. 7, 2012) (to be codified at 12 C.F.R.
pt. 1005). This survey does not discuss the 2012 proposal.
22. Final Regulation E Remittance Transfer Amendments, supra note 4, at 6285.
23. 12 C.F.R. § 1005.30(e), (f) (2012).
24. Id.
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the transaction is also classified as an "electronic fund transfer," as defined in
12 C.F.R. § 1005.3(b), which is a transfer where the consumer's instruction
was by electronic means. 5 The new rules will not govern transactions of $15
or less, but will govern "preauthorized" transfers that "recur at substantially reg-
ular intervals." 26
The Final Regulation E Remittance Transfer Amendments require both pre-
payment, pre-transfer disclosures and post-payment receipt disclosures. The
pre-payment, pre-transfer disclosures include basic terms of the transfer, specif-
ically a disclosure that shows the rate of currency exchange, transfer fees and
taxes to be collected from the sender, the amount of currency to be delivered
to the recipient at the local exchange rate, the total cost of the remittance trans-
fer, and the total the recipient will receive. 27 Reasonably accurate estimates may
be substituted if the provider is a bank or credit union or if the remittance is to
be sent to certain countries.28
The payment receipt must include the recipient's.(beneficiary's) name and
telephone number (if the sender has provided it), the date that funds will be
available to the recipient, a statement about the sender's error resolution and
cancellation rights using Model Form A-37 in Appendix A, the provider's name,
telephone number(s), and website, and full contact information for the state
agency that regulates license remittance providers and the CFPB.29 It also must ex-
plain both the sender's error resolution rights,3 0 including any procedures to be
followed, and the provider's liability for sending the wrong sum of money to
the designated recipient or delivering the funds to the wrong recipient.31 Remedies
for transfer errors include disbursing the proper amount of funds available to the
designated recipient, making a sum appropriate to resolving the error available to
the sender, or refunding any fees or taxes, if not prohibited by domestic or foreign
law, to the sender.32
The scope of the sender's error resolution rights depends on the totality of the
transfer. For example, if an alleged error involves an extension of credit, Regu-
lation Z's error resolution procedures will govern regardless of the identity of the
remittance transfer provider.33 Alleged unauthorized transfers are to be resolved
pursuant to Regulation E's basic rules, which are now codified in H§ 1005.6 and
1005.11, with respect to the account-holding institution.34
25. Id.
26. See id. § 1005.30(e)(2), (d).
27. Id. § 1005.30(b)(i)-(vii).
28. Id. § 1005.32.
29. Id. § 1005.31(b)(2). The explanation of the right to cancel must meet the requirements of
§ 1005.36(c) if the transfer is scheduled for at least three days before the actual transfer is to take
place. Id. § 1005.32(b)(iv).
30. Id. § 1005.3 1(b)(2)(iv). Senders have up to 180 days to report errors and request resolution of
errors. Id. § 1005.33(b)(i).
31. Id. § 1005.33.
32. Id. § 1005.33(c)(2).
33. Id. § 1005.33(f)(2).
34. Id. § 1005.33(f)(3).
L'Embarras du Choix 237
The Final Regulation E Remittance Transfer Amendments drew criticism from
banks and non-bank providers of remittance services" and praise from con-
sumer groups.3 6 Some bank industry groups called for an extension of the man-
datory compliance date and for substantive changes to the rule.37
B. THE BOARD AMENDS REGULATION J TO PROTECT
FEDWIRE PARTICIPANTS
Prior to the CFPB's amendments to Regulation E promulgated in early 2012, the
Board had already proposed amendments to Regulation J's Fedwire provisions.38
On April 12, 2012, the Board amended Regulation J so that its subpart B would
continue to apply to Fedwire fund transfers even if the fund transfers also would
qualify as "remittance transfers."3 The Board explained that its RegulationJ amend-
ments were "intended to ensure that the provisions of Regulation J, and therefore
Article 4A of the (U.C.C.1, apply to all Fedwire funds transfers, except to the
extent that section 919 of the EFTA and rules established thereunder apply."40
The Board also acknowledged the need for the U.C.C. Article 4A amendment
described next in this survey to remedy the gap for non-Fedwire transactions. 4 '
C. THE AMERICAN LAW INSTITUTE APPROVES U.C.C. ARTICLE 4A
AMENDMENTS TO PROTECT NON-FEDWIRE FUNDS TRANSFER
PARTICIPANTS
As the Board proposed amendments to Regulation J, it also suggested amend-
ments to U.C.C. § 4A-108, which explains the relationship of U.C.C. Article 4A
to the EFTA.4 2 On May 23, 2012, the ALI approved amendments to U.C.C.
§ 4A-108, developed in cooperation with the Uniform Law Commissioners, to
resolve the regulatory gap that will arise once the Final Regulation E Remittance
Transfer Amendments go into effect in 2013.43
35. See News Now: CU Remittance Concerns Aired at D.C. Symposium, CREDIT UNION NATL Ass'N (Apr.
20, 2012), http://www.cuna.org/newsnow/12/wash041912-3.html; see also Becky Nelson, CFPB Up-
dates Remittance Rules, CFPB J. (Feb. 8, 2012), http://cfpbjoumal.com/issue/cfpb-joumal/article/
cfpb-updates-remittance-rules.
36. See Press Release, Consumers Union, CFPB Announces Plan to Develop Rules Requiring Better
Prepaid Card Fee Disclosure and Other Protections for Consumers (May 23, 2012), available at http://
www.consumersunion.org/pub/core-financial_services/018415.html; Anthony Giorgianni, Federal
Rules Offer New Money-Transfer Protections, CONSUMERREPORTS.ORG (Mar. 15, 2012), http://news.
consumerreports.org/money/2012/03/send-money-abroad-remittances-regulations.html.
37. See Letter from James Aramanda & Paul Saltzman, Clearing House Ass'n, L.L.C., to Richard
Cordray, Dir., Bureau of Consumer Fin. Prot. (Apr. 27, 2012) [hereinafter Clearing House Letter],
available at http://www.theclearinghouse.org/index.html?f=073844.
38. Collection of Checks and Other Items by Federal Reserve Banks and Funds Transfers Through
Fedwire: Elimination of "As-of Adjustments" and Other Clarifications, 76 Fed. Reg. 64259 (proposed
Oct. 18, 2011) (to be codified at 12 C.F.R. § 210.25) [hereinafter Proposed Reg. J Amendments].
39. Reg. J Final Amendments, supra note 6, at 21854-57 (to be codified at 12 C.F.R. pt. 210.25)..
40. Id. at 21856.
41. Id.
42. Reg. J Final Amendments, supra note 6, at 21856.
43. See ALI UCC Article 4A Update, supra note 7.
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Without the states' timely enactment of the proposed U.C.C. Article 4A amend-
ments, some transfers no longer would be governed by either Article 4A or the
EFTA. This result would be the case for funds transfers initiated by remittance trans-
fers even if the remittance transfer would not also qualify as an "electronic fund
transfer," as the EFTA defines that term.44 Thus, cross-border remittance transfers
subject to the Final Regulation E Remittance Transfer Amendments and made in per-
son or in writing, as opposed to by electronic means, would not qualify as "electronic
fund transfers" under the EFTA and Regulation E.4' As a result, those transfers
would no longer be covered by Article 4A's rules that govern parties' rights and re-
sponsibilities.46 Accordingly, providers of cross-border "remittance transfers" that
are not "electronic fund transfers" would have to execute transaction-specific con-
tracts or renegotiate their bilateral contracts with their transfer system counterparts
to cover rights and responsibilities that U.C.C. Article 4A already addresses.47
The proposed U.C.C. § 4A-108 solution clarifies that Article 4A would govern
issues affecting funds transfers that are "remittance transfers" but not "electronic
fund transfers," as defined by 15 U.S.C. § 1693o-1 and Regulation E, an excep-
tion to the remittance transfer provisions of the EFTA and Regulation E. 48 It also
provides that the provisions of the EFTA govern in the event of a conflict to the
extent of the inconsistency.49 With the ALI's approval, the proposed amendment
became ripe for action by the Uniform Law Commissioners and state legislatures.
D. NEW YORK STATE CONSIDERS ITS OWN U.C.C.
ARTICLE 4A AMENDMENTS
With modest textual differences from the ALI-approved amendments dis-
cussed in the preceding subpart, New York's State Assembly is considering Sen-
ate Bill No. 07493 to amend New York's section 4-A-108, to exclude consumer
transactions governed by federal law from New York's section 4-A-108. 50 If
other states enact the ALI-approved amendments, Article 4A will not be as uni-
form as it might have been. At this time, Senate Bill No. 07493 has not been
signed into law. Whether New York will amend its version to conform to ver-
sions adopted by other states, and the degree to which states follow New York's
lead or follow the ALl's recommended version, remains an open question.
III. THE UNITED STATES AND THE EUROPEAN UNION
TACKLE CREDIT CARD FEES (AGAIN)
This part of this survey covers three significant developments since June 2011
relating to credit card fees in the United States and the European Union.
44. Id.; see also Liebman-Sebert May 2012 Memorandum, supra note 7, at 1.
45. Liebman-Sebert May 2012 Memorandum, supra note 7, at 1.
46. Id. For additional information on the regulatory gap, see Clearing House Letter, supra note 37,
at 4, 11.
47. Liebman-Sebert May 2012 Memorandum, supra note 7, at 5.
48. Id.
49. Id.
50. NY UCC Article 4A Proposed Amendment, supra note 8.
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A. THE CFPB ADJUSTS FIRST-YEAR CREDIT CARD FEE
REGULATIONS AFTER LOSING A CHALLENGE -
The Credit CARD Act of 2009 added to the Truth in Lending Act new require-
ments for open-end consumer credit transactions, which include a prohibition
on collection of any fees ("other than any late fee, over-the-limit fee, or fee for
a payment returned for insufficient funds") from the available credit of the ac-
count if the terms of the open-end plan require the payment of fees during
the first year that amount to more than 25 percent of the authorized credit
of the account.5 ' These new requirements have prompted multiple actions by
the Board and CFPB, including a revision following a successful action to enjoin
enforcement of one of the Board's actions, all of which are described below.
The Board had promulgated amendments to Regulation Z to implement the
Credit CARD Act requirements in February 2010.52 Then, in April 2011, it pro-
mulgated expanded requirements.' 3 On September 23, 2011, a federal district
court in South Dakota granted a preliminary injunction against the implementa-
tion of the expanded pre-account-opening fee limitations in the 2011 Credit
Card Fee Rule.' 4
As a result of this preliminary injunction and following the transfer of au-
thority for the Credit CARD Act to the CFPB described above," on April 12,
2012, the CFPB proposed amendments to the 2011 Credit Card Fee Rule.' 6
The 2012 proposed amendments exempt fees to be paid prior to account open-
ing from the limitation in the 2011 Credit Card Fee Rule as codified at 12 C.F.R.
§ 1026.52(a).57
B. MASTERCARD LOSES ITS CHALLENGE TO THE EUROPEAN
COMMISSION'S 2007 RULING ON CROSS-BORDER
CREDIT CARD INTERCHANGE FEES
On May 24, 2012, the General Court confirmed a December 2007 European
Commission ban58 on charges by MasterCard and two subsidiaries-MasterCard
51. 15 U.S.C. § 1637(n)(1) (Supp. Ill 2009).
52. Truth in Lending, 75 Fed. Reg. 7658 (Feb. 22, 2010) (to be codified at 12 C.F.R. § 1026.52(a)).
53. Truth in Lending, 76 Fed. Reg. 22948 (Apr. 25, 2011) (to be codified at 12 C.F.R. § 1026.52(a))
[hereinafter 2011 Credit Card Fee Rule]. For a thorough discussion of the Federal Reserve Board's other
Credit CARD Act regulation clarifications in 2011, including comments on section 226.52(a) (now re-
codified in section 1026.52(a)), see Obrea Poindexter, Summary of 2011 Credit CARD Act Clarfications,
67 Bus. LAw. 663 (2012).
54. First Premier Bank v. CFPB, 819 F. Supp. 2d 906, 923 (S.D. 2011).
55. Designated Transfer Date, supra note 2, at 57252 (designating transfer of certain authorities to
the new Bureau of Consumer Financial Protection on July 21, 2011).
56. Truth in Lending, 77 Fed. Reg. 21875 (proposed Apr. 12, 2012) (to be codified at 12 C.F.R.
pt. 1026).
57. Id. at 21876.
58. The 2007 decision by the European Commission on appeal was prompted by complaints from
the British Retail Consortium and EuroCommerce AISBL against the predecessor of MasterCard Eu-
rope. Summary of Commission Decision Relating to a Proceeding Under Article 81 of the EC Treaty
and Article 53 of the EEA Agreement of 19 Dec. 2007, 2009 O.J. (C 264) 8.
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International, Inc. and MasterCard Europe-for cross-border retail transactions
on the ground that they breached EU antitrust laws.5 9 The 2007 ban applied EU
antitrust laws to a class of interchange fees that the parties defined as "multilat-
eral fallback interchange fees 'which apply within the EEA or Euro area, that is
excluding interchange fees agreed bilaterally between issuing and acquiring
banks or interchange fees set collectively at [the] national level ('MIF')."60 Key
findings in the 2007 decision were that: (1) (a) MasterCard was an "association
of undertakings" and (b) the MIF "led to a restriction of price competition be-
tween acquiring banks to the detriment of merchants and their customers";
(2) the MIF "aggravated" the effects of restrictions on competition in the issuing
market and the interchange systems market; and (3) acquiring banks had no in-
centive to exert downward pressure on MIF pricing and, concurrently, mer-
chants had no ability to "constrain the level of the MIF." 6' MasterCard had ap-
plied for annulment of the 2007 ban, or of portions of the ban, to the General
Court.62
The General Court rejected the application to annul the 2007 decision and
dismissed MasterCard's action. 63 MasterCard promptly announced its intention
to appeal the 2012 decision.64
IV. U.S. REGULATORS AND COURTS TAKE ACTIONS
ON PREPAID CARDS
This part of the survey discusses three significant developments relating to
prepaid cards or access since June 2011.
A. FINCEN AMENDS ANTi-MONEY LAUNDERING REGUIATIONS
TO COVER PREPAID PRODUCTS
FinCEN's 2011 Prepaid Access Rule,65 which amends its prior Money Services
Business Anti-Money Laundering ("AML") regulations,66 is in response to section
503 of the Credit CARD Act. 67 The Credit CARD Act mandated Bank Secrecy Act68
59. Case T-111/08, MasterCard, Inc. v. Eur. Comm'n, 5 C.M.L.R. 5, 11 1, 16-20 (2012).
60. Id. 1 20 (referring to recital 118 of the 2007 ban).
61. Id. 24, 28 (referring to recitals 410, 411, and 522 of the 2007 ban), 31-33.
62. Id. 1 1, 45.
63. Id. 332.
64. MasterCard Says to Appeal EU Court Fees Ruling, REuTERS (May 24, 2012), http://www.reuters.
con/article/2012/05/24/eu-mastercard-appeal-idUSB5E8GNOOD20120524 (quoting MasterCard Presi-
dent Javier Perez).
65. FinCEN's Prepaid Access Regulation Amendments, supra note 11, at 45403.
66. Amendment to the Bank Secrecy Act Regulations-Definitions Relating to, and Registration of,
Money Services Businesses, 64 Fed. Reg. 45438 (Aug. 20, 1999) (defining original AML obligations
for issuers, sellers, and redeemers of stored value). FinCEN's regulations generally governing money
services businesses are codified at 31 C.F.R. H§ 1022.210, 1010.311, 1022.320, 1010.415 &
1022.410 (2012).
67. Credit CARD Act of 2009, Pub. L. No. 111-24, 8 503(a), (c), 123 Stat. 1734, 1756 (codified at
31 U.S.C. § 5311 (2006 & Supp. IV 2010)).
68. Pub. L. No. 91-508, tits. 1, 11, 84 Stat. 1114, 1114-24 (1970) (codified as amended at 12 U.S.C.
H§ 1829b, 1951-1959 & 31 U.S.C. H§ 5311-5314, 5316-5332 (2006 & Supp. IV 2010)).
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regulations for the "sale, issuance, redemption, or international transport of
stored value, including stored value cards."69 "Prepaid access" products include
devices such as "plastic cards, mobile phones, electronic serial numbers, key fobs
and/or other mechanisms that provide a portal to funds that have been paid for
in advance and are retrievable or transferable."70
FinCEN's 2011 Prepaid Access Rule adopts a "targeted approach to regulating
sellers of prepaid access products" and focuses "on the sale of prepaid access
products whose inherent features or high dollar amounts pose heightened
money laundering risks."n Consistent with the targeted-approach philosophy,
the rule exempts categories of products from its coverage.72
Issuers, marketers, and sellers in a multi-level prepaid access program must
designate a single entity to serve as the "provider" that will maintain transactional
information and provide the information to FinCEN on request.73 "Sellers" of
prepaid access products74 must (1) maintain anti-money laundering programs,
(2) file Suspicious Activity Reports, and (3) comply with other recordkeeping
requirements governing customer identifying information.75 Commentators
hailed this requirement for making the rule "far more workable" than the pro-
posed rule. 76
B. THE THIRD CIRCUIT UPHOLDS LIMITATIONS ON NEW JERSEY'S 2010
"GIFT CARD" ESCHEAT AMENDMENTS
Last year's survey reported on a federal district court's injunction against
New Jersey's 2010 amendments to its escheat statutes to include certain "gift
cards."77 The district court had enjoined two aspects of the amendments,
viz., the state's "place-of-purchase" presumption for its jurisdictional claim to
escheat priority and the law's retroactive application for cards sold prior to
its original effective date of July 1, 2010.78 The district court did not enjoin
the amendment's "data collection" provision requiring the collection of the
69. Credit CARD Act of 2009, Pub. L. No. 111-24, § 503(a), 123 Stat. 1734, 1756 (codified at
31 U.S.C. § 5311 (2006 & Supp. IV 2010)).
70. 31 C.F.R. § 1010.100(ww) (2012) (definition of "prepaid access"); FinCEN's Prepaid Access
Regulation Amendments, supra note 11, at 45406. For more information, see Press Release, Fin.
Crimes Enforcement Network, FinCEN Issues Prepaid Access Final Rule Balancing the Needs of
Law Enforcement and Industry (July 26, 2011), available at http://www.fincen.gov/newsroon/nr/
html/20110726b.html.
71. 31 C.F.R. § 1010.100(ww).
72. Id. § 1010.100(ff)(4)(iii)(A)-(D).
73. Id. H0 1010.100(ff)(4), 1022.420.
74. For the definition of "seller of prepaid access products," see id. § 1010.100(ff)(7).
75. Id. § 1022.210.
76. See Press Release, Ballard Spahr LLP, FinCEN Adopts Final Rule on Prepaid Access (Aug. 2,
2011), available at http://www.ball.ardspahr.com/alertspublications/legalalerts/2011-08-02_fincen_
adopts.-final rule.on...prepaid-access.aspx.
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card purchasers' names and addresses and the maintenance of the purchasers'
zip codes.79
In a January 5, 2012 decision, the United States Court of Appeals for the Third
Circuit in New Jersey Retail Merchants Ass'n v. Sidamon-Eristoff affirmed the dis-
trict court's rulings on all three issues.80 Thus, following the decision, most sell-
ers of cards in New Jersey must collect the names, addresses, and zip codes of
gift card purchasers, and issuers of cards face a two-year period after a card's
sale before the funds remaining on the card will escheat.8 1 Following the Third
Circuit's decision, news media reported that retailers were withdrawing "gift
cards" from the New Jersey markets in response to the 2010 statute.82
C. THE CFPB LOOKS AT REGULATING GENERAL PURPOSE
RELOADABLE PREPAID CARDS
The CFPB issued both an Advance Notice of Proposed Rulemaking on Prepaid
Cards83 and held a field hearing on prepaid cards on May 23, 2012.84 The ANPR
seeks information on ten questions pertaining to general purpose reloadable pre-
paid cards and other devices, such as key fobs and cell phone applications,
which allow consumer access to a financial account.8 5 The ANPR does not
79. Id. at 623. The court noted that its "opinion is limited to the challenge brought against 2010
NJ. Laws Chapter 25 ... with respect to stored value cards." Id. at 623 n.1. Chapter 25's additions to
the New Jersey escheat statute are codified in various subsections of NJ. STAT. ANN. § 46:30B (West
2003 & Supp. 2011).
80. 669 F.3d 374 (3d Cir. 2012).
81. NJ. STAT. ANN. § 46:30B-42.1 (West 2003 & Supp. 2011). Responding to the plaintiffs' argu-
ments that the Credit CARD Act's provision on card expiry preempted New Jersey's new two-year
escheat schedule, the Third Circuit ruled that New jersey's 2010 amendments provided more protec-
tion for consumers and, accordingly, the Credit CARD Act did not preempt the New Jersey statute.
N.J. Retail Merchs. Ass'n, 669 F.3d at 389. For a superb discussion of escheat and e-payments gener-
ally, see Anita Ramasastry, State Escheat Statutes and Possible Treatment of Stored Value, Electronic Cur-
rency, and Other New Payment Mechanisms, 57 Bus. LAw. 475 (2001).
82. See, e.g.,Joel Rose, NewJersey Law Causes Companies to Pull Gift Cards, NPR.oRG (Apr. 9, 2012),
http://www.npr.org/2012/04/09/150268403/retailers-may-stop-selling-gift-cards; New Gift Card Laws
in Newjersey Makes the Offering Less Appealing to Retailers, RETAILPRO.cOM (Apr. 10, 2012), http://www.
retailpro.com/community/blog/index.php/2012/04/10/new-gift-card-laws-in-new-jersey-makes-the-
offering-less-appealing-to-retailers/.
83. Regulation E Reloadable Prepaid Cards ANPR, supra note 13, at 30923. The ANPR's Request
for Comment covers regulatory coverage for prepaid products, product fees, and disclosures, product
features, and other information on general purpose reloadable prepaid cards, including means of
reducing the compliance burdens of prospective regulations. Id. at 30925.
84. Press Release, Consumer Fin. Prot. Bureau, Consumer Financial Protection Bureau Considers
Rules on Prepaid Cards (May 23, 2012), available at http://www.consumerfinance.gov/pressreleasest
consumer-financial-protection-bureau-considers-rules-on-prepaid-cards/; see also Sharon Kim Schia-
vetti, CFPB Holds Field Hearing on General Purpose Reloadable Prepaid Cards, CONSUMER FIN. L. BLOG
(May 24, 2012), http://www.consumerfinancelawblog.com/2012/05/articles/consumer-financial-
protection/cfpb-holds-field-hearing-on-general-purpose-reloadable-prepaid-cards/.
85. Regulation E Reloadable Prepaid Cards ANPR, supra note 13, at 30923. The questions fall into
four groups covering "(A) regulatory coverage of products by some or all of Regulation E, (B) product
fees and disclosures, (C) product features, and (D) other information on GPR cards." Id. at 30925;
see also Kristin A. McPartland, CFPB Issues Advance Notice of Proposed Rulemaking for Prepaid Cards,
CONSUMER FIN. L. BLOG (May 23, 2012), http://www.consumerfinancelawblog.com/2012/05/articles/
consumer-financial-protection/cfpb-issues-advance-notice-of-proposed-rulemaking-for-prepaid-cardst.
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cover issues with so-called "closed loop" cards, including "debit cards linked to
a traditional checking account, non-reloadable cards, payroll cards, electronic
benefit transfers (EBTs), or gift cards."86
V. CONCLUSION
Despite efforts to alter the powers and funding of the CFPB that were under-
way as of the end of June 2011,7 the CFPB has survived so far and, since
Richard Cordray became the Director, has been active. For this survey, there
was no new congressional legislation on which to report. But, because of so
many other developments, the hardest task by far in writing this survey was not
in deciding what to cover; it was more an exercise of what not to cover. E-payments
law keeps expanding, offering up "l'embarras du choix."
86. Regulation E Reloadable Prepaid Cards ANPR, supra note 13, at 30923.
87. 2011 Electronic Payments Developments, supra note 3, at 278.
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